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Date in 08 January 2010
	For the Attention of The Company Limited
c/o A Designer
Agency Limited
No.1 North Street
London
N1 0AB


Dear Designer,
Designer Trade Mark Search Advice Opinion 

Thank you for your request to carry out a trade mark search and report on the attached design created by you for use as a trade mark/ brand name by your client.
At all times please also refer to the Trademarkroom’s guide to trade marks which we have enclosed with this search.
It is important to note the following information regarding the search:-

1. Trade marks are territorial. This search has been carried out for UK marks and CTMs (European marks) only.
2. The trade mark system is apportioned in to 45 different classes. These 45 classes are split in to goods (classes 1-34) and services (classes 35-45). It means quite simply that whatever your client’s business, we need to identify the correct class which relates to the goods or services your client will be selling. 

3. We understand that your client’s brand/ trade mark relates to clothing.  As such we have searched in the following classification:

Class 25 – Clothing, footwear and headgear.
4. When considering the registrability of your client’s proposed mark it is important to consider the two grounds for refusal as set out by the various trade mark legislation.
We will now deal with each set of grounds for refusal in turn: 
‘Absolute Grounds for Refusal’ 

The Examiner will examine your client’s proposed mark to ensure that it can function as a trade mark. A design will be deemed as able to function as a trade mark if it is able to distinguish the goods / services of one undertaking from those of another and that it is not wholly descriptive in nature. 

As mentioned in the attached guide, the Examiner may refuse any mark which lacks distinctive character and / or is purely descriptive or representative of the services of the trade mark.  
We have considered your mark under these grounds and have no concerns.

‘Relative Grounds for Refusal’

The Examiner will conduct a trade mark search against the relevant trade mark database(s) to identify existing earlier rights which may be cited against your client’s proposed trade mark application. The owners of these existing marks will then be given the opportunity to oppose your application during what is known as the ‘publication stage’.

A third party will choose to oppose the application during this stage if it feels that your client’s mark is a similar trade mark applied to identical or similar goods to its registered trade mark and as a result there may exist a likelihood of confusion for the consumer.

The question of confusion has to be balanced against the similarity of the goods against the similarity of the marks taking into consideration the perception of the average consumer within the given market. Other factors to take into consideration are the complexity of the goods, the inherent distinctive qualities of the earlier mark and the reputation of the earlier mark.
This is also an important aspect with regards to your client using the proposed brand name/ logo. The reason for this is that if similar marks exist this may not only prevent a successful application but could also cause complications should your client use the brand in the course of trade. 
We have included the most similar marks in the search report. We have included those we consider most relevant but due to the subjective nature of trade mark law please be aware that the Registry may cite others.
The owners of the following in particular may be notified:
1)   EXAMPLE
Owned by Company Number Two Ltd
Particularly in relation to Class 25 - shoes.

2)   ANOTHER EXAMPLE
Owned by Company Number Three Ltd
Particularly in relation to Classes 25 - hats.
We cannot predict whether or not the owners of the marks identified above or in the Search Report will be notified by the Examiner of your application or whether or not they will choose to oppose your client’s application.  
Conclusion 

In light of the above we would advise you to proceed to registration of your client’s mark.
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